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JUSTICE STARCHER délivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. A separate maintenance order that isentered by aWest Virginiacourt thet hasin
personamjurisdiction over both parties, and that providesfor dimony or child support, isnot superseded
by a subsequent divorce decree obtained in aforeign state where the foreign state did not havein
personam jurisdiction over both parties.

2. A separae mantenance order that requiresaparty to pay dimony or child support,
and that isentered by aWest Virginiacourt that has both subject matter jurisdiction and in personam
juridiction over both parties, isnot superseded by asubsequent divorce decreeentered by aWest Virginia
court that lacked in personam jurisdiction over one of the parties.

3. A ssparaemaintenanceorder that requiresaparty to pay aimony or child support
Isactive and controlling unless and until a court possessing both subject matter jurisdiction andin
personam jurisdiction over all parties enters a new order.

4, “Under the provisions of W.Va. Code, 48-2-15[1980], whereadivorceis
granted upon congdructive service of processand the divorce order grants custody of achild but makes
no further provison for thesupport of that child, the custodid parent may maintain an action againg the
noncustodia parent, upon obtai ning persond jurisdiction thereof, for rembursement of reasonable past
support expenditures furnished to the child by the custodia parent sncethe divorce unless, because of
circumgances, the custodid parent isestopped from asserting the action.” Syllabus Point 1, Hartley v.

Ungvari, 173 W.Va. 583, 318 S.E.2d 634 (1984).



Starcher, Justice:

Onapped, Nancy Jo Burnett (“gppelant”) goped san order of the Boone County Circuit
Court dated September 21, 1999. Thecircuit court held that it lacked in personamjurisdiction over
Clarence Burnett (“ gppdles’), aresdent of Arkansas, and refused to enforce an order entered by aWest
Virginiacourtin 1983 requiring the gppelleeto pay child support to the gppd lant. The 1983 order was
entered when the appellee submitted to the West Virginiacourt’ sjurisdiction as part of aseparate
maintenance action.

For reasons explainedin thisopinion, we reversethe decison of the circuit court and

remand this matter for further proceedings.

l.
Facts & Background

On une8, 1969, the gppdlant and gppdleewere maried in Boone County, West Virginia
Theappdlant had been alife-long resdent of West Virginia, and the gppelleewas aresdent of Arkansas.
At thetime of the wedding the gopellee was amember of the military and was sationed in Bibb County,

Georgia

The partiesto this case have been involved in four domestic rdlaions actionsinitiated in West
Virginiaand two initiated in Arkansas.



Between 1969 and 1981, the gppdleewas Sationed a various military bases throughout
the United States and Europe. Thegppd lant gpparently accompanied gopdles on hismilitary assgnments.
In 1971 the parties had a child.

IN1981, thepartieslivedin Haddberg, Garmany. Duetodifficultiesinthar relaionghip,
the partiesseparated, and on July 9, 1981, thegppdlant and theparties’ child returned to Boone County,
West Virginia

On April 29, 1982, the appellant filed apetition for separate maintenance?inthe Circuit
Court of Boone County, West Virginia Theappdleeressedtheaction a firg, but eventudly sgneda
walver of serviceand submitted to thejurisdiction of the court. Theagppellee contemporaneoudy fileda
waiver of hisrights under the Soldiers’ and Sailors' Civil Relief Act.

The parties entered into a separation agreement on November 12, 1983. The agreement
provided thet the gppdleewasto pay to the gopdlant “$750.00 per month for child support and dimony

until the child reaches the age of eighteen.”?

’The appellant’ s action for separate maintenance was brought under W.Va. Code, 48-2-28
[1981], that provided, in pertinent part:

Whenever agpouse shdl, without good and sufficient cause, havefailed
to provide suitable support for the other spouse, or have abandoned or
deserted such spouse, or if onespouseshd| havegroundsfor divorce, the
court of any county that would havejurisdiction of an actionfor divorce
between the parties, shall, at the action of such spouse, whether or not a
divorce be prayed for, order to such spouse as alimony and separate
maintenance such um out of the other gpouse searnings or income asthe
court may determine, congdering thedrcumdancesof the partiesand their
stationsin lifef.]

*The agreement did not specify what part of the $750.00 was for child support.
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By order dated December 19, 1983, thejudge of the Circuit Court of Boone County
granted separate maintenanceto the gppellant, and incorporated inthe order the written agreement entered
into by the parties.*

On June 29, 1984, the gppdlant filed apro se action for divorcein West Virginia, and
served the gppdlee, who thenresided in Arkansas, by certified mall. Thereturn receipt wasreceived and
filed by the Boone County Circuit Clerk.

The gppellee next commenced divorce proceedingsin Ashley County, Arkansas, on
November 21, 1984, and served the appellant by publication.

On December 10, 1984, for reasonsthat are unclear, the gppe lant filed asecond action
for divorcein Wegt Virginia, thistimewith theasssance of an atorney. Thistimethe gopdleewas sarved
by publication.

The Arkansas court, for reesonsthat are not gpparent to this Court, determined thet it had
both subject mater jurisdiction aswel as persond jurisdiction over both parties. At thetimethedivorce
proceeding in Arkansaswas commenced, the gppedllant was not aresdent of Arkansas, wasnot served
in Arkansas, and did not submit to the jurisdiction of the Arkansas court. Nevertheless, by order dated

January 21, 1985, the Arkansas court granted adivorce and awarded the gppdlant custody of theparty’'s

“The December 19, 1983 order provided, in pertinent part:

Itisfurther . .. ordered .. . that the written property settlement
agreement madeand entered into between the plaintiff [gppellant] and
defendant [gppelleg] be, and the sameishereby madethe Court’ sruling
and ismade a part of this Order, and attached hereto and made a part
hereof.



child. ThechildwasinWest Virginiawith thegppdlant a thistime, and had never livedin Arkansaswith
the appellee. The court did not award alimony or child support.

Jugt days before the Arkansas court entered itsorder, the West Virginiacourt determined
that it had subject matter jurisdiction over the case, but found that it did not have persond jurisdiction over
the gppellee. TheWest Virginiacourt order dated January 18, 1985 granted adivorceto the parties, and
adso awarded custody of theminor childto the gppdlant. The court attached to the divorce order both the
written separation agreement and the order for separate maintenance from the 1983 separate maintenance
action.”

Contemporaneouswith thefiling for adivorcein December 1984, the gppd lant initisted
apetition for support under the Uniform Reciproca Enforcement of Support Act (“URESA”)%in West
Virginia In1984, both Arkansasand West Virginiahad subgantidly Smilar satutesproviding for URESA.

Pursuant to the URESA petition, ahearing washddin Arkansas on June 9, 1986, with the
appdlant gppearing through the local Arkansas prosecuting attorney. By order dated June 9, 1986, the
Arkansas court ordered the appelleeto make child support payments of $75.00 per month. Thiswasin

addition to $150.00 the appdlee was then paying under garnishment of hismiilitary retirement for support

Antheorder dated January 17, 1985, the circuit court sated: “ The partieshereto, on November
12, 1983, entered into awritten separation agreement, atrue copy of which isattached heretq[.]” The
order dso provided that: “Onthe 19th day of December, 1983, adecree of separate maintenance between
the parties hereto was entered inthis Court, incorporating sad separation agreement. A true copy of sad
decree is attached heretol.]”

®URESA was contained in W.Va. Code, 48-9-1 et seq. [1972], but was repealed in 1986.
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arearages.” TheArkansasorder did not identify the amount of arrearages, or under what judgment the
arrearages were being withheld.

Nothing dseoccurredinthismatter until February 9, 1995, whentheWest VirginiaChild
Advocate Office(now Child Support Services) began awagewithholding proceedingin West Virginiato
garnish the appelle’ smilitary retirement pay for additiond arrearages. The Department of Defense
honored the garnishment request.

To stop the garnishment of hiswages, the gppellee, on March 15, 1995, obtained an ex
parteorder froman Arkansascourt requiring the Department of Defenseto ceaseany further garnishment
actions. The Arkansas court held that the appellee had satisfied his support obligation under the 1986
URESA order. The Department of Defense Finance and Accounting Service declined to honor the
Arkansas order, finding that the URESA order had only enforced part of the West Virginia support
obligation.

Theagppdleethen filed, in Boone County, West Virginia, aMaotion to Dismissthewage
withholding (military wagegarnishment) action. OnAugugt 19, 1996, ahearingwashed beforeafamily
law master onthismotion. TheNaticeof Hearing to the gppe lant was sent to thewrong address and she

did not appear for the hearing.

"The June 9, 1986, order of the Arkansas court provided, in pertinent part:
7. That the Court further findsthat the Defendant’ smilitary retirement
pay ispresently under garnishment, with goproximatdy OneHundred Ffty
($150.00) per month being paid to the Plaintiff against the Defendant
under a Judgement for support arrearages.
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Thefamily law master determined that Child Support Services had excesded its power in
garnishingtheappdle sretirement pay. Thefamily law master recommended that thegarnishment cease
and that no further action be taken to collect arrearages allegedly owed by the appellee.

After learning of the hearing, the gppdlant, on Jenuary 21, 1997, filed aPetition for Review
with the Circuit Court of Boone County. Hearingswereheld onMarch 3, April 14, and August 23, 1999.
No testimony wastaken. Rather, lega argumentswere made concerning thecircuit court’ sjurisdiction
over the appellee during the West Virginia divorce proceeding filed in 1984.

By order dated September 21, 1999, the Circuit Court of Boone County determined thet
the court had |lacked in personamjurisdiction over the gppdlesin 1984, and, therefore, the court could
not have properly rendered any decision regarding therights of the gppelleethat wereto hisdetriment --
including theimpodtion of any child support. The court ordered that the Child Support Servicesremove
any wagewithholding againgt the appelleeand ceaseany future attempt at collections. Thecircuit court
remanded the matter to thefamily law master for adetermination of theexact amount of money pad by
the appellee to determine if the appellee had paid in excess of what he owed.

The appellant now appeals the circuit court’ s September 21, 1999 order.

Il.
Discussion

We agpply the standard of review established for family law casesin SyllabusPoint 1 of
Burnsdev. Burnside, 194 W.Va. 263, 460 S.E.2d 264 (1995), which providesthat questions of law

and statutory interpretations are subject to de novo analysis.



The appd lant contendsthat thetrial court erred in finding that it lacked in personam
jurisdiction over the gppellee, and therefore could not act to garnish the wages of the appellee. The
gppellant arguesthat the court had continuing jurisdiction over the appellee by virtue of the separation
agreement and the separate maintenance order that were attached to the 1985 divorce order.

The separation agreement was entered into by both parties on November 12, 1983, The
agreement wasincorporated into theWest Virginiasgparate mai ntenance order dated December 19, 1983,
and both theagreement and the separate mai ntenance order were attached to the January 18, 1985 West
Virginiadivorcedecree. It isundigputed thet the gppdlee submitted to the jurisdiction of the West Virginia
court a thetimetheparties creeted the separation agreement. Itisaso undisputed that the gppdleeagreed
to pay the appellant $750.00 per month for child support and alimony pursuant to the separation
agreement.

When the appellee submitted to the jurisdiction of the West Virginiacourt, hewasinthe
military sarvice |ater the gppdleeresded in Arkansas, where he commenced divoree procesdingsin 1984,
We notethat servicefor the Arkansas divorce was made by publication on the appdllant, and that the
appellant did not submit at any time to the jurisdiction of the Arkansas court.

It isafundamental principle of law that a court must possess both in personam
jurisdiction and subject matter jurisdiction in order to exercise authority inacase. The gppellant contends

that the Arkansas court did not havein personamjurisdiction over her. Consequently, the 1984



Arkansasdivorceorder could not affect her persond property interests-- interests such as child support
or alimony -- under the “divisible divorce” doctrine.®

Thedivigbledivorce doctrine was deve oped by the United States Supreme Court in Etin
v. Estin, 334 U.S. 541, 68 S.Ct. 1213, 92 L .Ed. 1561 (1948). Thedoctrineof adivisbledivorceis
applicabletothe present case. In Etin the hushand and wifeweremarried and lived in New Y ork until
they separated. Thewifebrought anactioninNew Y ork for separation, and thehushand entered agenerd
gppearance. TheNew Y ork court granted the separation and awarded thewifedimony. The husband
then went to Nevada and instituted an action for divorce. Thewifewasnotified of the action by
constructive sarvice, but entered no gppearance. The Nevada court granted the husband adivorce, but
made no provision for alimony. The Supreme Court found that the Nevada court did not havein
personamjurisdiction over thewife because shewas not aresdent of Nevadanor had she submitted to
thejurisdiction of the Nevada court. The Supreme Court held that this Situation made the divorce
“divighle’ -- accommodating theinterest of both Satesbut regtricting each Sateto the matters of “ dominant
concarn.” Egtin, 334 U.S. & 549,68 S.Ct. at 1217-18, 92 L .Ed. a 1568-1569. Based onthis“divisble
divorce,” the Court held the Nevada decree was effective only to changing the parties maritd Satus, but
that the order had no effect on aimony.

The appellee contends that Brady v. Brady, 151 W.Va. 900, 158 S.E.2d 359 (1967),

iscontralling. InBrady thewife obtained a\West Virginiaseparate maintenance order that required the

¥ nBradyv. Brady, 151 W.Va. 900, 158 S.E.2d 359 (1967), this Court stated indicta that we
did not follow the divisible divorce doctrine. We point out that thiswasdicta, and thereforeis not
controlling. For adiscussion on thisdoctrine see24A Am. Jur.2d Divorce and Separation 8 1182,
“Divisible Divorce.”



hushand to pay hiswife $200.00 amonth for maintenance. The husband moved from West Virginiato
Arkansas' whereheobtained an ex partedivorcefollowing thewife' sWest Virginiassparatle maintenance
action. Thedivorceorder entered by the Arkansascourt in Brady, in conformity withtheWest Virginia
Separate maintenance order, ordered the husband to pay hisex-wife $200.00 per monthindimony. After
the entry of the Arkansas order, the husband siopped paying any money to hisex-wife. Thewifethen
sought to enforce the separate maintenance order in West Virginia. The Court held that the separate
maintenance order had been superseded by the Arkansas divorce order becausethewifehad not attacked
the Arkansas order on ajurisdictiona basis.*®

Atfirg glanceit would appear that Brady supportsthe gppelleg’ sargument. However,
there areimportant differences between the present caseand Brady. Firg, in Brady the Arkansas court
ordered the husband to pay, indimony, the exact same amount that he had been ordered to pay hiswife
intheWedt Virginiassparate maintenancedecree. Thewifein Brady, therefore, could have enforced the
Arkansasorder -- in Arkansas-- and obtained the exact same amount of money aswas owed her under

theWes Virginiaorder. Secondly, we stressad in Brady that thewife could have attacked thejurisdiction

°Brady also involved the Arkansas courts.

ogyllabus Point 1, of Brady, infra., provides, in pertinent part:

Inacasewhereawife obtainsin West Virginiaadecreefor separate
maintenanceinasuit asking only for that, and the husband later goesto
Arkansas and obtains on constructive service adivorce in which the
decree providesfor payment of the same amount aswas set in West
Virginia, thewifecannot thereefter daim under theWest Virginiadecree
but mugt rely onthe Arkansasdecreeasit isentitled to full faith and credit
inWest Virginiaunlessshe successfully attacksthe Arkansasdecreson
the ground that the Arkansas Court did not havejurisdiction to render the
decree.



of the Arkansas decree, something she hed failed to do,™ and had it been found the Arkansas court lacked

jurisdiction, then the separate maintenance order would have been enforceable in West Virginia
Therefore, acloseingpection of Brady demondratesthat Brady supportsthe gopellants

arguments, because we held in Brady that a separate maintenance order would not be superseded by a

foreign ex parte divorce order if thejurisdictiond bass of the divorce order was successfully attacked.

Based on Estin, supra, and Brady, we hold that a separate maintenance order that is
entered by aWes Virginiacourt that hasin personamjurisdiction over both parties, and that provides
for dimony or child support, isnot superseded by a subsequent divorce decree obtained in aforeign Sate
where the foreign state did not have in personam jurisdiction over both parties.

In the present case, Arkansas had no in personam jurisdiction over the appellant.
Consequently, the Arkansas divorce order did not supersede the West Virginia order for separate
mai ntenance.

Thegppdlant’ ssecond arlgument isthat the 1985 West Virginiadivorce order incorporated
both the separation agreement of the partiesand the separate maintenance order; therefore, the court had
continuing jurisdiction in the case.

Conversdly, the appellee arguesthat the West Virginiadivorce decreeterminatesa

spouse’ s right to separate maintenance and support.

"n Brady we stated “[d]Ithough there was no persond sarvice on the said [wife] or persona
gppearanceby her inthe Arkansasdivorce proceedings shedid not atack thejudgment in any manner and
haswalved any question astoitsvdidity initsentirety inthisproceeding.” Brady, 151 W.Va & 903, 158
S.E.2d at 362.
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Wehavehddtha “[g] divorcedecres, under thelawsof West Virginia, terminatestheright
of awifeto separate maintenance and support.” Syllabus Point 2, Brady, supra. Thisrulewas
egtablished because generdly the property rightsgranted in an action for maintenance will beaddressed
inadivorceaction. However, inthe case beforeus, theWest Virginiacourt in January 1985, ruling onthe
petition for divorce, determined that the court could not grant dimony or child support becauseit did not
have in personamjurisdiction over the appellee. The court did, however, “attach” both the 1983
separation agreement and the 1983 order for separate maintenance to the divorce decree.

InInreEdate of Hereford, 162 W.Va. 477, 250 S.E.2d 45 (1978), we discussed the
Importance of certain wordsused in divorce orders and property settlements, including theword
“attached.” We gtated that partiesin domestic relations cases may agreeto anythingin ther property
Settlement agreement, “aslong asit isgpproved by thecircuit court.” Hereford, 162W.Va at 487, 250
SE.2da51. Wedaedthat parties could specificaly “contract out of any continuing judicid supervison
of their rdationship by thecircuit court[.]” 1d. Weadditiondly held that “[i]f it appearsto the court that
thetermsarefair and reasonabl e [the court] may approve them, ratify them or merge them, and by
whatever words [the court] usesthey shdl become part of the decree and binding on everyone including
the court.” Hereford, 162 W.Va at 487, 250 S.E.2d at 51-52. Finally, we stated:

[1]n the absence of aspecific provision to the contrary in a property

settlement agreement appended to, madeapart of, or incorporated by

reference into the court order, which provision specifically and

unambiguoudy deniesthe court jurisdiction. . . it shal be presumed thet

... [aprovison for support] is subject to the continuing jurisdiction

of the circuit court.

Hereford, 162 W.Va. at 487-488, 250 S.E.2d at 52 (emphasis added).

11



We note in the case sub judice that neither the separation agreement nor the separate
maintenance order specificaly stated that the court’ sjurisdiction would cease. An examingtion of the
Separation agreement demondtrates that the parties wanted to “ enter an agreement concerning child
custody, support, viditation and property rightsof thepartie§.]” Theagreement statesthat the parties
intended to be separated the rest of thelr lives, and there was no provision in theagreement that the
agreement would cease upon obtaining adivorce decree. Therefore, the court had continuing jurisdiction
over the support allocated in the separation agreement merged into the separate maintenance order.

Thecourt’ sjurisdiction over the support provided in the 1983 separation agreement
continued after theentry of the1985Wegt Virginiadivorceorder. WhiletheWest Virginiadivorcedecree
could sever thebondsof matrimony betweentheparties, it could not addresssupport unlessit hed persond
jurisdiction over both parties. However, the support provisions of the separate maintenance order
continued intact, and were subject to enforcement in the West Virginia court.

Therefore, we hold thet aseparate maintenance order that requiresaparty to pay dimony
or child support, and thet isentered by aWest Virginiacourt that has both subject matter jurisdiction and
In personamjurisdiction over both parties, isnot superseded by a subsequent divorce decree entered
by aWest Virginiacourt that |acked in personamjurisdiction over one of the parties. When aWest
Virginiacourt lacksin personamjurisdiction over both parties, the court may grant adivorce through the
“divisbledivorce’ doctrine, that is, the court may only dissolve the bonds of marriage, but it may not
adjudicateissues such asaimony and child support aspart of thedivorceaction. A sparate maintenance

order thet requiresaparty to pay dimony or child support isactive and controlling unlessand until acourt
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possessing both subject matter jurisdiction and in personamjurisdiction over al partiesentersanew
order.

Whilewe have never addressad theissue of persond jurisdiction continuing in asupport
action after adivorce decreeisentered, we have addressed acomparableissuein Hartley v. Ungvari,
173W.Va 583, 318 SE.2d 634 (1984). InHartley the custodial parent obtained adivorce from the
non-custodia parent upon condructivesarviceof process. Becausethedreuit court did not have persond
jurisdiction over the noncustodia parent when the divorce was obtained, the circuit court reserved
jurisdiction to award child support inthe event personal jurisdictionwas later acquired over the non-
custodid parent. Nineyearslater thecircuit court obtained persond jurisdiction over the non-custodia
parent and awarded thecugtodia parent reimbursement child support. Themeaiter came beforethis Court
on thequestion of laches. What isimportant about Hartley in relaion to this caseis how we dedt with
the issue of jurisdiction. We stated:

Under theprovisonsof W.Va. Code, 48-2-15[1980], whereadivorce

Isgranted upon congtructive service of process and the divorce order

grantscustody of achild but mekesno further provison for the support of

that child, the custodia parent may maintain an action against the

noncustodia parent, upon obtaining persond jurisdiction thereof, for

reimbursement of reasonable past support expendituresfurnishedtothe

child by the custodial parent since the divorce unless, because of

arcumgtances, the custodid parent isestopped from assarting the action.

Syllabus Point 1, Hartley, supra.
Thedircuit court inthe case sub judice, likethe circuit court in Hartley, could make no

direct provision for child support in appellant’ s divorce action because the court lacked personal

juridiction over thenoncustodia parent. However, the court could, and did, incorporaetheterms of the
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separation agreement in the parties' separate maintenance action, inwhich the court did havein
personamjurisdiction over both parties. In Hartley we noted that “[m]any jurisdictions have hed that
whereadivorce order grants cugtody of achild to aparent and no other provison ismeadefor the support
of the child, the support obligations of the noncugtodid parent arenot terminated[.]” Hartley, 173W.Va
a 586, 318 SE.2d a 636-637. Thenoncustodia parent’ sobligationisnot terminated because“[t]he duty
of aparent to support achild isabasic duty owed by the parent to the child,” Syllabus Point 3, in part,
Wyatt v. Wyatt, 185W.Va 472, 408 SE.2d 51 (1991), and courts should guard “ children’ srightssince
they areoften voicdess” Robinsonv. McKinney, 189W.Va. 459, 463, 432 S.E.2d 543, 547 (1993).

Being concerned with the support of children, and utilizing the*“ divisibledivorce’ doctrine,
we stated in Syllabus Point 1 of Hartley, supra, that acircuit court may grant an ex parte divorce
(thereby savering the bonds of marriage), anddlow the cudtodia parent to maintain the action for support
against the noncustodial parent until personal serviceis acquired.

It would be an absurd result if wewereto dlow acustodid parent to obtain anex parte
divorce and defer congderation of theissue of child support until persond serviceis obtained on the non-
custodia parent -- asinHartley v. Ungvari -- but not alow acustodia parent, who hasaready been
awarded child support via a separate maintenance order granted by a court with in personam
jurigdiction, to enforce the support order when adivorceis granted subsequent to the entry of the order

awarding child support.

[1.
Conclusion
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Wefind that, until a court possessing in personamjurisdiction over both parties enters
anew order to the contrary, the separate maintenance order entered in 1983 requiring the ppdlee to pay
child support and dimony isgtill activeand contralling. Thedrcuit court thereforeerredin ordering Child
Support Servicesto ceaseitswage [retirement benefits] withholding action against the gppellee. We
therefore reverse the September 21, 1999 order of the Circuit Court of Boone County, and we remand
this case for entry of an order in conformity with this opinion.

Reversed and Remanded.*

'3 Jpon remand there should be adetermingtion of theamount of money owed by and previoudy
paid by the appellee.
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